IN THE IOWA DISTRICT COURT FOR POLK COUNTY

PATRICK J. ALBANESE,

cawno. O /11027

Plaintiff,
V.
: PETITION AT LAW AND
KMART CORPORATION AND : JURY DEMAND
MARTHA STEWART LIVING :

OMNIMEDIA, INC.,

Defendants.

- COMES NOW the Plaintiff, Patrick J. Albanese, by and through the undersigned counsel,
and for his Petition at Law and Jury Demand states as follows:
PARTIES AND JURISDICTION

1. Plaintiff has at all times material hereto resided in Clive, Polk County, Towa.

2. Kmart Corporation is a Michigan corporation authorized to do business in lowa and at all
times hereto was doing business in Polk County, lowa.

3. Martha Stewart Living Omnimedia, Inc., is a Delaware corporation that at all times
material hereto designed and manufactured Martha Stewart Everyday brand home goods,
as well as merchandised such goods in Kmart stores in Polk County, lowa.

4. The damages giving rise to this Petition are sufficient to meet the jurisdictional
requirements for the amount in controversy.

FACTS

5. Plaintiff Patnck J. Albanese is a professional magician, actor, and hand model.




10.

11.

12.

13.

i4.

On or about June 17, 2008, Plaintiff moved a lounge chair across a deck.

The lounge chair Plaintiff moved was part of the Martha Stewart Everyday brand Amelia
Island Collection and was purchased at Kmart.

The tubular front legs of the lounge chair were attached to other tubular bars, the base of
the chair, with one bolt per leg.

As Plaintiff moved the chair, the tubular front legs collapsed under the chair and
Plaintiff’s right index finger was crushed between one of the chair legs and one of the
tubular bars on the base of the chair, resulting in loss of the tip of his finger.

Plaintiff’s crushed finger tip fell beneath the deck and was later retrieved by one of
Plaintiff’s relatives.

Other consumers have experienced similar injuries involving patio furniture sold at
Kmart. In 1997, Kmart recalled “Sling Garden Chairs,” due to six reports of finger tip
amputations and crushed fingers resulting from consumers’ fingers being caught in the
folding arms of the chairs as they collapsed.

After the lawn chair that caused the injury in this case was manufactured, designed and
merchandised by Martha Stewart Living Omnimedia, Inc., Defendant Martha Stewart
Living Omnimedia, Inc., redesigned the chair.

The redesigned lounge chair is substantially different from the one that caused the injury
insofar as two bolts, rather than one bolt, connect each leg to the base of the chair
preventing the two tubular front legs from inadvertently collapsing and causing injury.

COUNT I - STRICT LIABILITY

Plaintiff repleads Paragraphs 1 through 13 as if fully set forth herein.




15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

Martha Stewart Living Omnimedia, Inc. designed and manufactured the lounge chair at
issue and at all times material hereto has been engaged in the business of manufacturing
such chairs.
Kmart Corporation was the retailer of the lounge chair and at all times material hereto
has been engaged in the business of selling such chairs.
The lounge chair was in a defective condition; specifically, only one bolt connected each
front leg of the chair to the base of the chair.
The defective condition of the chair was unreasonably dangerous to consumers who
engaged in the reasonably foreseeable activity of moving lounge chairs on decks.
The defective condition of the chair, namely the existence of one bolt connecting each leg
of the chair to the base of the chair, existed at the time the chair was sold.
The defective condition of the chair was the proximate cause of damages to PlaintifT, as
more fully set forth below.

COUNT 11 - NEGLIGENCE
Plaintiff repleads Paragraphs 1 through 20 as though fully set forth herein.
Defendants were negligent in failing to warn Plaintiff of the defective condition, failing to
inspect the chair, and in designing the chair.
Defendants’ negligence was the proximate cause of damages to Plaintiff, as more fully set

forth below.

COUNT III - BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY

Plaintiff repleads Paragraphs 1 through 23 as though fully set forth herein.

Defendant Kmart was a merchant of patio furniture at the time it sold the lounge chair.




26. The lounge chair was not merchantable, due to its defective condition.
27. Lack of merchantability was a proximate cause of the Plaintiff’s damages, as more fully
set forth below,
DAMAGES
28.  Plaintiff repleads Paragraphs 1 through 27 as though fully set forth herein.
29.  Asaresult of Defendants’ negligence, Plainti{f has sustained damages including, but not

limited to, the following:

a. Past and future medical expenses;
b. Past and future physical and mental pain and suffering;
c. Past loss of wages;

d. Loss of past and future full mind and body;

€. Permanent partial disfigurement; and

f. Loss of earning capacity.

WHEREFORE, the Plaintiff, Patrick J. Albanese, respectfully requests that judgment be
entered against Defendants for damages, together with interest thereon as provided by law, plus
the costs of this action and any other relief as the Court may deem proper under these

circumstances.

JURY DEMAND

Plaintiff respectfully requests that all factual matters raised by this Petition be tried to a

jury.




Respectfully submitted,

Allison J. Doherty AT0008967
2222 Grand Avenue

P.O. Box 10434

Des Moines, fowa 50312
Telephone: 515-245-4300
Telefax: 515-245-4452

ATTORNEYS FOR PLAINTIFF
Original filed.
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